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Reservation

[2004].

tribal case law
C. E. Grrow

17

Indian
Tribal Court
tribal statute or tribal code
S. Deer, Tribal Criminal Law and Procedure
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G.F.Cole, C.E.Smith & C.Dejong, The American System of
Criminal Justice [14ed.2014]

Federal Bureau of
Investigation=FBI

(White collar crime)

(Grand jury)
(Preliminary
hearing)

[ ]

-13 -



(Arrest) 1

Probable cause
2

(Booking)

Citation

Charging

(Complaint)

Judge Magistrate

“Initial appearance” or “ First appearance”
24
24
24

Without unnecessary delay

1 See M. L. Lippman, Criminal Procedure 145[2ed.2014].
United States v. Watson, 423 U.S.411[1976].
Federal.Rules of Criminal Procedure[2010] ( “ Rule” ) 5(b).
promptly
(complaint)
4 See G. F. Cole, C. E. Smith & C. Dejong,, The American System of Criminal Justice
106 [14ed.2014]
Federal.Rules of Criminal Procedure[2010] ( “ Rule” ) 3and 4. See
C.A.Wright, Federal Practice and Procedure: Criminal 2d. §41[1992].

w N

[$)]

-14 -



24
48

10

11

6 Rule 5(a).
7 County of Riverside v. McLaughlin, 500 U.S. 44[1991].
8

— [ 200p 110 107

10 107 110
11

55 12 17

-15 -



16 23

12 12
18
Indictment
13
14
_ji‘_‘.
15
34 672
12 Revised Code of Washington “ RCW” 10.27.020(6).

13 Hurtado v California, 110U.S5.516[1884].
14 See Rule 5.1,6 ,7(a)(1).
15 Lippman, supra note 1,at 499.

-16 -



Probable cause

Beyond
a reasonable doubt
Indictment
indict
Information
16
Arraignment o
18
Plea of not guilty Plea of guilty

Plea of nolo contendere

16 32

17 Rule 10.

18 Rule 10(e).
19

-17 -



20

Fair and just reason

Pretrial hearing

Pretrial
motion 2
Alibi 2
2 Defense
10
24
Plea
20 Rule 11.
21 Rule 12.
22 Rule 12.1.
23 Rule 12.2.
24
Rule 23(a)

-18 -



Bargaining *

Plea agreement
Rulell (c)
(Rule 11 (c)(1))

(Rule 11(c)(2))

Rule 11(c)(4)

Rule 11(c)(5)

26

15

27

25 See Rule 11(c).

26 Wright, supra note 4, §171.1.

2 173
http://www.moj.go.jp/content/001127393.pdf

-19 -


http://www.moj.go.jp/content/001127393.pdf

28

29

11

12 (
Petty jury )
Bench trial
30
12
31
Jury pool
18
28
[20 B]43 24
172-1 8
29 “Witness Security Program or WITSEC” 190

See 18U.S 83076 Eligibility for witness security program and 8224 Protection
Witness .“Title V of the Organized Crime Control Act-the Witness Security
Program(WITSEC)”. J.M. Levin, Organized Crime and
Insulated Violence: Federal Liability for Illegal Conduct in the Witness Protection
Program, 76 J. Crim. L. & Criminology 208 [1985]
California Penal
Code§814020-14033
30 Rule 23 (a)
2014 11

11
See “ North Carolina Criminal Defendant May
Waive Jury Trial Amendment[2014]” http://ballotpedia.org.
31 Cole, Smith & Dejong, supra note 4, at 445.

-20 -


http://ballotpedia.org.

32

12
Jury selection

Voir dire33

Challenge for cause

Peremptory
challenge
11
“ Count”
32 |d.

33

-21 -



34

(Beyond a reasonable doubt)

2 051 10
35 36
12
37
13 Deliberation 12
Foreman

34 32 32
35 1 949 0.J.
36 2 040

37 Rule 23(c).

-22 -



Verdict 38

Mistrial %

14

14 ©

14 |

41

14 |

Hung jury

15

Presentence investigation a2

43

Presentence report

38
39
40
a1
42
43
a4
45

Rule 31(a).

Rule 31(d).

Rule 29(c)(1).

See Rule 29.

Rule 32(c).
Rule32(c)(1)(A).

See 18U.S.C.83593(c).
See 18U.S.C.8§3553.

-23 -



46

a7

Sentencing hearing

48

Allocution

Victim Impact Statement

49

Sentencing guidelines
50

United States Sentencing Commission
51

“ Sentencing table” or “ Sentencing grid”
Sentencing range

52

52

Lippman, supra note 1, at 560.

Id.
Rule 26.2(a)-(d) and (f).
Id.
18U.S.C. 83553(a)(4).
google 2014USSC Guidelines Manual
2 4
18 202 221 222 222

score

Cole, Smith & Dejong, supra note 4, at 496

-24 -



1 908
24

53

55

56

57

58

59

% 2 031
15

61

53 Cole, Smith & Dejong, supra note 4, at 494.
54 See 18U.S.C.83553(b)(1).

55 United Stats Sentencing Commission, Sentencing Guidelines Manual
85k1.1-5k3.1[2014].

56 Rule 32(h).

57 Apprendi v. New Jersey, 530U.S.466,477[2000]; Blakely v.
Washington,542U.5.296[2004].

58 Lippman, supra note 1, at 562.

59 18U.S.C.83553(c).

60 18U.S.C.883591,3594.

61 See Cole, Smith & Dejong, supra note 4, at 479-487.

-25 -



17

62

Notice of Appeal

14 63
64
65 66
The Double
Jeopardy Clause o7
30 68
District
Courts Circuit Courts of Appeals
Supreme Court of the United States
“ Writ of certiorari”
Rule
of four
69
70
17 New trial

71

Writ of Habeas Corpus

62
63
64
65

66

67
68
69

70

71

Rule 32(j)(2).
Federal Rule of Appellate Procedure 4(b)(1)(A).
18U.5.C.83731.

25 27

18U.S.C.83731. And also see Lippman, supra note 1, at 581-582.
18U.S.C.83731.Fedral Rule of Appellate Prcedure4(b)(1)(B).
Lippman, supra note 1, at 7.

15 41

See Calif.Const.Art. .812 and Calif.Pen.C.§1239(b).

Rule 33(b)(1).

-26 -

1865



72

72 Lippman, supra note 1, at 582. And also see Cole, Smith & Dejong, supra note 4,
at 456-457.
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[2 02P99

County

Superior Court 1

“ Superior Court Criminal Rules” [2014] “ CrR”
“ King County Superior Court Criminal Local Rules”
[2014]= “ LCrR”
Chief Criminal Judge
“ King County Superior Court Criminal
Department Manual” [2014]= “ CrDM”

-31 -



Washington State
Patrol 4 King County

Sheriff ’s Office 5

Police officer “ Trooper”

7

Seattle Police Department=SPD

Chief of Police

Lieutenant Officer

http://www.wsp.wa.gov

http://www.kingcounty.gov/safety/sheriff.aspx
6 “ Sex Offender Search” “ King County Sheriffs Sex

Offender Website”

http://www.seattle.gov/police

-32 -


http://www.wsp.wa.gov
http://www.kingcounty.gov/safety/sheriff.aspx
http://www.seattle.gov/police

Homicide unit

]

Probable cause 48
8
9 as soon
as practicable 10
Complaint
(Indictment) (Information)
11 | |
”Affidavit”

12

“ Courts of Limited Jurisdiction”

8 Washington State Superior Court Criminal Rules[2014]( “ CrR” )3.2.1(a).
9 CrR 2.2()(2).
10 CrR 3.2.1(a),(d)(1). 100- 101

11 CrR 2.1(a).
12 CrR 2.2(a)(2),(2).

-33-



=* District Courts” 13=

Complaint 14
15
16
72
17
18
19
48
20 24
Probable
cause
21
13
“ District Courts” “ Superior Court”

14 Washington State Criminal Rules for Courts of Limited Jurisdiction[2014](
“ CrRLJ" )2.1(a)(1).
15 CrR 3.2.1(f).
16 CrR 3.2.1(b).
17 CrR 3.2.1(f)(2)
18 CrRLJ 2.1(a). Citation and Notice to Appear
CrRLJ2.1(b).

=

9 CrRLJ 3.2.1().
20 CrRLJ 3.2.1(a),CrR 3.2.1(a).
21 CrRLJ 3.2.1(e)(1);CrR 3.2.1(e)(1).

-34-



22

23

24

Guilty plea

25

“ information”
14
26
27
22 Wash. Const. Art. 1, § 22(1988).
22 RCW § 10.101.005,8 10.101.010; CrRLJ3.1;CrR.3.1. 2 031
15 Standards for Indigent
Defense(SID)
24 CrRLJ 3.2.1(e)(1) CrR 3.2.1(e)(1).
25 18 107

26 Hurtado v. California, 110U.S5.516(1884). And also see Beck v. Washington, 369
U.S.541(1962).
27 Wash. Const. Art. 1, §25(1988).

-35 -



14 30

28
29

30

32

RCWS§ 10.37.015(1).

2 000 28

CrR 4.1(a)(1).
CrR 4.2(a).
CrR4.2(e).

Also see CrR 2.1(a).
Charles W.

“ deputy”

-36-

28

29

Arraignment

Pleas

31

32

Lind



33

“ Plea Bargaining” or
Settlement” 34

Negotiating a

“ Case scheduling hearing” =
15

Bond hearing

“ Omnibus

hearing” .= 35

¢ )-0)

36

33 CrDM at 13.

34 13 154
35 CrDM at 25.

36 CrR 4.5(a) .

-37-



37 38

Discovery
hearing 39
“ all discovery has been completed.” “ Yes”

Confession hearing

40

41

12 15
10

42 43

37

http://www.kingcounty.gov/courts/scforms/criminal.aspx
38 CrR 4.5(c).
39 See CrR 4.7.
40 CrR 3.5(a).
41 CrR 4.5(d).
42 RCW9.94A.

-38 -


http://www.kingcounty.gov/courts/scforms/criminal.aspx

45

“ Statement of Defendant on Plea of
Guilty to Non-Sex Offense(Felony)(STTDFG)” 46

11
12

43 CrR 4.2(f).

44 CrDM at 33.

45 16 157
46 CrR 4.2(9).

-39 -



(Is that true?

knowingly intelligently voluntarily

Case on
standby status

a7

48

Evidentially hearing

12 49 50

51

30 10

47 CrDM at 36.

48 CrR 6.1(a).

49 CrR 6.1(b).

50 CrRLJ 6.1.1(c).
51 RCW 2.36.054.

-40 -



52

Philip G. Hubbard,Jr (
) 53
Entire panel
(Challenges to the entire
panel) ™

Challenges for cause *®
Voir dre examination *°

57

58

“ Peremptory
Challenges” %
20
52 CrR 6.3.
53 2 000 12
State v. Fambro (No. 99-C-04225-1 KNT)
18 168

54 CrR 6.4(a).

55 CrR 6.4(b).

56 CrR 6.4(c).

57 RCW4.44.160; 2.36.070(1 ),(2),(3).
58 RCW4.44.170,190.

59 CrR 6.4 (e).

-41 -



12

61

60

10

60 CrR 6.4 (e)(1).
61 See CrR 6.5.

-42 -

13

Bench Trial

12

12



Verdict

Decision 62
63
Srong case Week case
i
11 | 64
65

12
62 CrR 6.1(d).
63 1d.
64 CrR6,16(a)(2) “ Presiding juror”

65 6.16(a)(2).

-43 -



Guilty

Not Guilty
Yes
No
66
Reconsideration of
verdict 67
New trial 68
69
(Motion for
new trial) 10 o
| 12 |
| 12 |
13

71

72

66 CrR 6.16(a)(3).

67 See RCW10.61.060.
68 See CrR 7.5(a).

69 CrR 7.5(a)(5).

70 CrR 7.5(b).

1 CrR 7.1(a).

72 CrR 7.1(b).

-44 -



10

73

74

75

Presentence Statement of King County Prosecuting Attorney
Defendant’s Presentence Report

Standard sentencing range
Victim Impact
Statement 76

Sentencing
hearing 40 "

14 L]

Sentencing guidelines

State of Washington Sentencing

Guidelines Commission %

79

80

73 CrR 7.1(a)(3).

4 CrR 7.1(c).

75 CrR 7.1(d).

76 | 15 |
77 RCW9,94A.500.

8 http://www.ofm.wa.gov/sgc/

79
http://www.cfc.wa.gov/PublicationSentencing/SentencingManual/Adult_Sentencing_
Manual_2012_20130815.pdf

80 18 202

=45 -


http://www.ofm.wa.gov/sgc/
http://www.cfc.wa.gov/PublicationSentencing/SentencingManual/Adult_Sentencing_

Persistent offender

1 949

Three strikes law 81

Most serious offenders

82

murder

83

86

Special sentencing proceeding

88

30

RCW§10.73.090°1 .10092

Aggravated first degree

84

30 87

90

81
82

83
84
85
86
87
88
89
)
91

92

RCW9.94A.555.

LaCourse,Jr., Three Strikes, You'’re Out: A Review.
http//www.washingtonpolicy.org/

RCW 10.95.030(1).
RCW 10.95.040.
RCW 10.95.050(2).
RCW 10.95.050(3).
CrDM at43.

CrR 7.2(a).

Id.

CrR 7.2(b) .

corpus RCW8§10.73.090
RCW8§10.73.090

-46 -

22 223

See R. David

habeas



Collateral attack

15 10
Arrest of judgment %
New trial 9
10
Washington State Court of Appeal
decision 30
95
96
97
Double jeopardy %
99
15
113 jaiI”
17 10

93 CrR 7.4(a)(b).

94 CrR 7.5(a).

95 Washington Rules of Appellate Procedure( “ RAP” ) 5.2(a).
9% RAP 2.2(b)(1).

97 RAP 2.2(b)(6).

98 RAP 2.2(b).

99 RCW §10.95.100.

100 28 206

-47 -
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Court Martial 2

[

1 798

1 905

RCM

General

]
1 747
Military Law
3
Commander in Chief 4
Uniform Code of Military Justice
ucmJ
10 80 946 10USCAB801-946

1 986 1 938

Rules for Courts-Martial

3

5

[20 B]4 8 481

[20 0] €05

U.S.Const.Art.1. §8(14).
4 U.S.Const.Art.2. 8§2(1).

20 4

www.au.af.mil/au/awc/awcgate/ucmj.htm

20 2

-51 -



Manual for Courts-Martial= MCM
1 948
7
2 00 Military
Extraterritorial Jurisdiction Act MEJA 8

Judicial Punishment
Nonjudicial Punishment

“ Preliminary inquiries”

Military Criminal Investigative Agencies

Independent investigative authority

7 20 2

http://www.loc.gov/rr/frd/Military_Law/pdf/MCM-2012.pdf
8 See 18USC3261.
9 RCM,303.

-52 -


http://www.loc.gov/rr/frd/Military_Law/pdf/MCM-2012.pdf

10

“ Charge Sheet” 11
“ Complaint”
Preferral of charge 12

swearing out a
complaint” 13

Complaint
14
arrest “ apprehension”
15 “ apprehension”
“ arrest” moral
16
“ arrest” 17
“ Military police” 18

10 Art.15,UCMJ.

11 See MCM,App 4.

12 RCM,307. See MCM,  -27.
13 |

14 Art.138,UCMJ.

15 RCM,302(a)(1).

16 RCM,304(a)(3).

17 1d.

18 RCM,302(d)(2).

-B53 -



“ Confinement”

of the command

21

22

jail

20

neutral and detached officer

25

o

72

23

26

48

Due process of law

19
20
21
22
23
24
25
26
27
28
29

RCM,302(e)(2).

RCM,305(h)(2).

RCM,304(a).

RCM,305(i)(1).

48

27

24

29

Brig”

28

RCM,305(h)(2)(B);MCM,
RCM,305(h)(2)(a).

RCM,305(i)(2).

RCM,305(j).

RCM,707(a).

MCM,

-71.

23Discussion.

-54 -

19

Stockade” or

Independent



30

Miranda warning 31

31 b
31 b the miranda and article
31(b)warnings 32
33
“ Convening Authority or Convening Commander” “ CA”
32 34

35

30 Art.31.UCMJ.
31 Mirandav. Arizona,387U.5.436[1966]

32 D.A.Schlueter,Military Criminal Justice-Practice and Procedure 294-296[8th
ed.2013].

33 Art.38 UCMJ.

34 Art.38(a).

35 RCM 401(a). MCM, 31.

-B5 -



36

37
38 General Court

Martial Special Court-Martial Summary
Court-Martial

| 40

misdemeanor

41

42

43

Commissioned officer
CA

44

minor offenses 30 45

36 RCM 406.
37 RCM 407(a).

38 Art.16 USMJ.

39 Art.18USMJ.

40 Art.19USMJ.

41 RCM201(f)(2)(C).

42 RCM 1003.

43 Art.20USMJ.

44 See Middendorf v.Henry, 425U.5.25[1970].

-56 -



32 |
Pretrial investigation

CA

32 % 32 Pretrial investigation hearing,
Art32

Judge advocate

46

Charges
Specifications
47

48

49

Prior formal investigation
Court of inquiry

45 Art.32USMJ.

46 RCM 405(a)and(d).

47 RCM 405(a).

48 Schlueter, supra note 30, at420.
49 RCM 405(k); Id.at 421.

-57-



51

hearing

counsel

Military rules of evidence

Probable Cause

Recommendation

Art.32(c)USMJ; Id.at 420.
RCM 405(d)(2)and (f).
RCM405(i).

RCM 405 (j)(2).

RCM 405@)((2)(i).

- 58 -

50

Preliminary

Trial

52

53

54



32

10

CA
55

Pretrial investigation 57
6 0 d s8

56

48

CA

CA

CA

55 RCM 406.
56 RCM 407.
57 RCM 405.
58 RCM 601(d).

-590 -



CA
Referral of Charge

Referral
CA
59
Trial counsel
Charge sheet 60
39 61
62
10 39 (a)
39 63

Arraignment

66

B9 (»

59 RCM 601(a).

60 RCM 602. 11
61 Art.39 UCMJ session.

62 RCM 602.

63 59

64 Art.39(a)(1)and(2) UCMJ.
65 RCM 904.

66 Art 39(a)(3)USMJ.

- 60 -

CA

64

65

CA



68

69

70

CA

75

“ Pretrial Agreements” = PTAs” 67

72

73

1] CAP”

74

11

]

76

CA

CA

71

10 39

(8

67
68
69
70
71
72
73
74
75
76

RCM 705(a).
RCM 705(d)(3).
RCM 705(d)(1).

17

RCM 705(b).

RCM 705(b)(2)(A).
RCM 705(b)(2)(B).
RCM 705(b)(2)(C).
RCM 705(b)(2)(D).
RCM 705(b)(2)(E).

-61 -



providency

77

Guilty plea inquiry

Guilty
plea-factual basis
78 | 16
12 |
79
Jury
trial “ Members of

Court-martial”

81

“ Members of Court-martial Panel”

80 12
82

CA

77 |

78 Art. 845(b)UCMJ.

79 Art. 18 UCMJ.

15

80 Art 29(b) USMJ;RCM 501(a)(1)(A).

81 RCM 501(a)(1)(B).

82 Art 29(c) USMJ;RCM 501(a)(2)(A).

-62 -



83

84

85

86

CA

88

| 12

independent
89

83 Art. 25(d)(2)UCMJ; RCM,503(a)(1).
84 Art 29 UCMJ;RCM 505(c)(2).

85 Art. 25(d)(1)USMJ.

86 Art. 25(a)(b)and(c)UCMJ.

87 RCM 503(a)(2).

88 Art. 41(b)(1).

89 RCM 806.

-63 -

87

CA

CA



13

90 12

39

CA

14

91

Foreman” “ President”
92

93

94

95

96

97

98

99

100

%0 Art.16 UCMJ(1)(B)

91 RCM 502(a)(2).

92 RCM 502(b)(1).

93 RCM 502(a)(2).

%4 Art.52 UCMJ(a)(1).
9% |1d.

% Art. 51UCMJ(a).

97 RCM 922(b)and(c).
98 See MDM, 120.
99 RCM 924(a).

100 RCM 923.

-64 -



10

72 Le
15
10
10
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